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Division 7 Dividends Received by Non-Private 
Companies 


The rebate granted by s. 107 is ‘‘the amount by which his income 
tax is increased by the inclusion in his assessable income of ’? the 
dividends and amount specified in s. 107 (1) (a) and (b). It is under- 
stood that the Department takes the view that ‘‘income tax”’ in its 
context is restricted to primary tax and super-tax payable by a com- 
pany and does not include Part IIIA tax payable by a non-private 
company. In this view, Part IITA assessments are being issued in 
respect of Division 7 dividends received by a non-private company. 

In 11 C.T.B.R. Cas. 20, cited in [1276], the shareholder company, 
a private company, succeeded in its claim on the alternative ground 
stated in that paragraph. The company’s primary claim was that the 
term ‘‘income tax’’ used in s. 107 includes all tax assessed under the 
Act. This claim was rejected by the Board of Review. The following 
are extracts from the decision of one member of the Board on this 
point, together with the writers’ comments thereon: 

‘The primary claim necessarily rests on the view that ‘income 
tax’ in s. 107 is to be read as including the tax under Division 7. The 
latter tax is, of course, an income tax and s. 106 speaks of it as 
being payable upon a part of a company’s taxable income, but 
that does not necessarily mean that it is an income tax within the 
meaning of s. 107. ‘Income tax’ is defined to mean ‘the income 
tax imposed as such by any Act as assessed under this Act’. The 
words ‘any Act’, in this definition, seem to mean, impliedly, ‘any 
Act other than this Act’. If so, the company’s claim should be 
rejected simply on the ground that no other Act (i.e., none of the 
Taxing Acts) imposes the tax payable under Division 7: the imposi- 
tion (if any) must be read into the provisions of that Division—a 
point which might be of importance in relation to the first limb of 
s. 55 of the Constitution.’’ 


Comment: Apart from the fact that this argument was rejected 
by the High Court in Cadbury-Fry-Pascall Pty. Ltd. v. F.C. of T. 
(1944), 70 C.L.R. 362; 3 A.I.T.R. 156 (see extract from judgment of 
Latham, C.J., quoted in [17]), it has no relation to super-tax or 
Part IIIA tax, which are specifically imposed by the Tax Acts (ef. 
Income Tax Act 1948, s. 5 (super-tax) and Seventh Schedule (4) 
(Part IIIA tax)). 

‘‘In my opinion, however, the immediate context of the words 
‘income tax’, in s. 107, supports the view that they were intended 
to apply only to the income tax imposed upon taxable income, i.e., 
upon the ‘assessable income’ remaining after deducting all allowable 
deductions. The rebate is the amount by which the shareholder’s 
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income tax is increased by the inclusion in his ‘assessable income’ of 
dividends or amounts, ete. An assessment under Division 7 does 
not include anything in the assessable income of the taxpayer con- 
cerned, but takes as its starting point a residue of the assessable 
income included in another (the ordinary) assessment of that tax- 
payer. It is not an assessment of income at all but an assessment of 
tax on the basis of an insufficient distribution of income. If the 
rebate extends to tax under Division 7, the effect of the section is to 
achieve in a roundabout way what could have been simply achieved 
by an exemption of the dividends and amounts which it describes. 
It undoubtedly does, in effect, exempt those dividends and amounts 
from ordinary income tax, and the fact that the exemption takes 
the form of a rebate might reasonably be regarded as an indication 
that the rebate is limited to that tax.’’ 


Comment: With respect, the writers are unable to appreciate 
the force. of this argument. Division 7 tax is admitted to be an 
‘*income tax’’ and there is surely no dispute that super-tax and 
Part IIIA tax are also ‘‘income taxes’’ within the meaning of that 
term as defined by s. 6. The reason that s. 107 takes the form of a 
rebate is to ensure that the dividend is included in the average table 
of primary producer [108]. But whatever the reason may be, the 
writers are unable to appreciate why the terms of s. 107 indicate 
that the rebate is limited to primary tax in the case of a shareholder 
company. If the legislature had desired to exclude Division 7 tax it 
could have done so by plain words, as it did in s. 103 (3). 


Primary tax is levied on the ‘‘taxable income’’ which is a 
‘‘residue of the assessable income’’ and we see no reason for dis- 
tinguishing that tax from Division 7 tax or super-tax or Part IIIA 
tax, all of which are also levied on a (diminished) residue of the 
assessable income. 

‘‘A further point is that in another part of Division 7 
(s. 103 (2)(£)) the meaning of the words ‘income tax’ necessarily 
does not include tax under Division 7. On the other hand, s. 103 (3) 
indicates a legislative apprehension that the same words as there 
used might have been interpreted to include tax under Division 7 
but for the specific exclusion of that tax. Another point is that 
s. 46 also provides for rebates in respect of dividends. It is limited 
to assessments of shareholders who are companies, and according to 
its terms it would have entitled the taxpayer company to exactly the 
same rebate as was actually allowed to it under s. 107 in its ordinary 
assessment. This makes it questionable whether s. 107 is at all 
applicable in the assessments of shareholders which are companies. 
A final point is that, in my opinion, there is no doubt whatever that, 
by virtue of s. 104 as affected by s. 107, the company’s alternative 
claim must be upheld. If so, the one company would be entitled to 
two rebates of the same amount in respect of the same dividend 
unless the view upon which the primary claim rests is wrong. In 
my opinion, s. 107 should not be interpreted as having this double 
effect if it is reasonably open (as I have sought to show) to another 
interpretation. ”’ 


Comment : Section 103 (2) (£) deals with a totally different sub- 
ject from s. 107. That paragraph provides for the apportionment of, 
a dividend paid out of a fund of profits ‘‘partly liable to and partly 
exempt from income tax’’. 
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Section 103 (3) indicates much more than ‘‘a legislative appre- 
hension’’. That subsection refers to ‘‘any income tax paid (and 
payable) under this Act (other than the tax paid under this 
Division)’’. It is quite clear that, but for the words in brackets, 
‘‘income tax’’ would have included Division 7 tax. 

It is said that s. 46 (1) is limited to ‘‘shareholders who are 
companies’’. This statement is not correct, as the rebate under 
s. 46 (1) is limited to companies which are residents. Thus, a non- 
resident company is subject to primary tax, without rebate under 
s. 46 (1) in respect of an assessable dividend derived by it. There 
is thus a real need for the existence of s. 107 in respect of this class 
of company. Moreover, there is a real need for the existence of s. 107 
in respect of all classes of companies which are subject to income 
tax, other than primary tax, viz., tax under Division 7 or tax under 
Part IIIA or super-tax, as the case may be. We are, therefore, 
unable to appreciate the force of the statement that the presence 
of s. 46 (1) ‘‘makes it questionable whether s. 107 is at all applicable 
to the assessment of shareholders which are companies’’. 

As to the member’s final point, we are also unable to appre- 
ciate why, because there existed two valid reasons for granting the 
rebate (not two rebates) under s. 107 ‘‘income tax"’ is restricted to 
primary tax payable by a shareholder company. 

To sum up, we see nothing in the arguments of the member of 
the Board of Review which warrants the cutting down of the plain 
meaning of ‘‘income tax’’ as defined by s. 6. In this view, it is 
recommended that non-private companies should object to the assess- 
ment of tax under Part IIIA in respect of Division 7 dividends 
included in their assessable income. If the objection is disallowed, it 
is further recommended that an appeal be lodged to the High Court 
against the Commissioner’s decision. 





Poultry Farming Held to be an Agricultural 
Pursuit 


The Board of Review has recently held—not yet published— 
reversing the decision of the previous Board in 5 C.T.B.R. Cas 44, 
that poultry farming is an agricultural pursuit within the meaning 
of s. 54 (2)(c), and that, therefore, depreciation on structural im- 
provements on land which is used for the purpose of poultry farming 
is an allowable deduction under that section. Decisions of the English 
and Scottish Courts, including Walters v. Wright, [1938] 4 All E.R. 
116; Lanarkshire Assessor v. Smith, [1933] S.C. 366, and Peter Reid 
v. I.R. Comrs. (1947), 28 Tax Cas. 451, applied. 

The following is a summary of the decision in Reid’s Case, 
which is the latest of a number of relevant decisions given by United 
Kingdom courts: 

The taxpayer occupied 12 acres of land and buildings wholly 
for the business of poultry farming. All the birds were home bred 
and up to the age of seven months were kept in poultry houses from 
which they access to a substantial grass field. About one-third of 
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the total number of birds were then selected for the intensive or 
battery system and kept in cages with no access to the land for 
about twelve months, after which they were sold for the table. The 
remainder were kept in poultry houses, each of which had grass 
runs. No part of the land was cultivated to produce food for the 
poultry and, apart from the sustenance derived from the grassland 
by the birds having access thereto, all the birds were fed on pur- 
chased food. The General Commissioners held that the profits were 
to be apportioned, the profits arising from the battery system being 
chargeable to tax under Schedule D of the English Act and the 
profits from the ordinary poultry farm under Schedule B (i.e., in 
respect of land occupied for the purposes of husbandry.) Held (by 
majority or the Scottish Court of Session) that the whole of the 
profits were assessable under Schedule B (Peter Reid v. I.R. Comrs. 
(1947) 28 Tax Cas. 451). 


In the course of his judgment, Lord Carmon observed that too 
nice distinctions are not favoured in this branch of law. Thus, the 
House of Lords had no difficulty in Malcolm v. Lockhart (1918), 
7 Tax Cas. 99, in holding that an agriculturalist might well run a 
horse breeding business separate from his farm. Yet when in Lord 
Glanely v. Wightman, (1933) 17 Tax Cas. 634, it was sought by the 
Inland Revenue to differentiate between a stud farm business as 
husbandry and the fees earned by a stallion serving mares at the 
same centre, the House of Lords rejected the contention as being an 
unreal distinction having regard to the general character of the 
husbandry for which the land was being used, i.e., a stud farm. 





Orchardist’s Fruit being Processed by Agent 
at End of Income Year is not Trading Stock 


The rules of the Australian Dried Fruits Association provide 
for the appointment of packing houses and selling agents. Dried 
fruits sent to a packing house by Association growers are accepted 
by the packing house on terms that, without discriminating between 
one grower’s fruit and another, the fruit should be graded, pro- 
cessed and packed and sold and that a ‘‘pool’’ of the total proceeds 
of each variety of fruit should be formed. Growers are given 
delivery dockets showing weight, grade and variety of fruit delivered. 
Once delivery is made to a packing house, growers are not entitled 
to withdraw fruit from the Association’s control. The pooled fruit 
is sold by one of the appointed selling agents as agent for the 
growers. An account kept for each variety of fruit pooled is credited 
with the gross proceeds from the sale of the whole of the packed 
fruit of that variety. After charging to the account packing and 
marketing expenses, the net proceeds of all the fruit in a pool are 
divided among growers according to the quality and quantity of fruit 
delivered thereto by each grower. Monthly progress payments of so 
much a ton are made to growers until a final account sales is ren- 
dered to growers showing the individual grower’s share of the 
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ultimate pool proceeds. During the year ended 30 June, 1943, when 
appellant commenced fruit growing and became a member of the 
Association, she received progress payments totalling £340. At 
30 June the packing house made an estimate of the net proceeds 
which it expected would be available for final distribution to growers 
upon sale of the dried fruit in the pool. The balance of appellant’s 
estimated share, after allowing for progress payments received, was 
stated at £648. The Commissioner included the sum of £648 as part 
of her assessable income as well as the progress payments of £340. 


Held (reversing the decision of the majority of the Board of 
Review) that the sum of £648 was not assessable income in the terms 
of s. 28, because it was not the value of trading stock on hand at 
30 June, 1943 (Farnsworth v. F.C. of T. (1949), 4 A.LT.R. (in 
course of publication) ), 


Per Rich, Dixon and McTiernan, JJ., the property in fruit de- 
livered into the pool passed to the packing house and became con- 
verted into a claim for an account and the grower’s rights were not 
trading stock on hand. 


, 

Per Latham, C.J., and Webb, J., growers contributing to the pool 
were co-owners of unsold fruit, but as no grower’s fruit was identi- 
fiable the sum of £648 was not the value of trading stock of the 
appellant on hand at the end of the year; the sum of £648 was an 
estimate of probable future receipts from the pool and was not the 
market selling value of articles of trading stock on hand; neither the 
right to any future payments nor a grower’s separate interest in the 
mass of pooled fruit was trading stock. 





Income from Pools of Primary Products 


In Farnsworth v. F.C. of T. (1949) 4 A.I.T.R.. (in course of 
publication), a horticulturist, a member of the Australian Dried 
Fruits Association, sent dried fruits to an authorized packing house 
on terms that, without discriminating between one grower’s fruit 
and another, it should be processed, ete., and sold, and that a pool of 
the total proceeds should be formed. The High Court held that a 
sum representing an estimate of the taxpayer’s interest in the pool 
at the end of the relevant year of income was not trading stock on 
hand at the end of that year and that the sum so estimated was not 
to be included in the taxpayer’s taxable income on an earnings basis 
as representing a trading debt owing at the end of the year. 

In the course of his judgment, Dixon, J., indicated that divi- 
dends from pools of primary products ought naturally to be assessed 
on a reecipts basis. 

‘*A third ground was taken for the Commissioner in support of 
the assessment. It is said that she carried on a business in which she 
produced a commodity and turned it into money. The proceeds of 
such a business should be assessed, it is urged, on an earnings basis, 
that-is by a comparison of the position of the business at the begin- 
ning and end of an accounting period, taking into account all 
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accruals and outstandings. Trading stock is defined in the Act, s. 6, 
to include anything produced. From this, it may be seen, it was said, 
that the Act contemplates such a basis of assessment for primary 
production. Therefore, so it was contended, the sum of £648 should 
be taken into the accounts of the business as an outstanding for the 
year of income ending 30 June, 1943. The argument has, I think, 
weight; but it involves difficulties. The sum expected to arise from 
the pool cannot be described as a debt. If the sum was not realized 
in the ensuing accounting period, the deficiency could not be brought 
within s. 63. If the deficiency could be brought in as a loss or debit 
it must be on general principles of accounting. To bring it in some- 
how would be essential to a fair assessment. Yet the structure of 
the Act is hardly consistent with a debit which will not fall within 
any category of authorized deduction. It could not readily be 
brought within s. 51. These are some of the difficulties. 

**T hesitate in the present case to lay down any proposition of 
universal application about anticipated dividends from pools of 
primary products. But it does seem to me that the natural solution 
of a case like the present, which is a simple case, is to ascertain the 
taxable income of the taxpayer on the basis of receipts and out- 
goings. After all, as was remarked by Mr. Gibson, who dissented in 
the Board of Review, the payments were not ‘‘got or obtained’’ by 
the taxpayer before she received them. He said that the payments 
were undoubtedly assessable income derived by the taxpayer at, but 
not before, the respective times when the payments were received: 
they were required to be made to her under the rules adopted by the 
contract but the amounts and the times of the payments were at the 
discretion of the packers concerned. I agree in this view.’’ 





Property Acquired under Will Subject to 
Payment of Annuity 


By his will, a testator gave the residue of his property to G, 
subject, inter alia, to an annuity to testator’s daughter of £200 
during her unmarried lifetime. The remaining assets of the estate 
after payment of debts, duties, etc., were transferred to G, who 
covenanted to pay the annuity and who executed a mortgage over 
the land so transferred to secure payment thereof. 

Held (by the New Zealand Supreme Court—O’Leary, C.J.) 
rejecting a claim by G for the deduction of the annuity paid in the 
relevant tax year: 

(1) That there is no distinction: in principle between the 
acquirement of capital assets in consideration of the payment of a 
lump sum and the acquirement of such assets in consideration of 
the payment of an annuity. 

(2) That the true nature of the transaction from which the 
payment of the annuity arose was that, as G, in consideration of 
payments of the annuity, acquired property, the annuity payment 
was capital expenditure. 
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(3) That the payment of the annuity was not ‘‘exclusively 
incurred in the production of the assessable income’’ within the 
meaning of s. 80(2) of the New Zealand Land and Income Tax 
Act, 1923, as the liability was incurred to enable G to acquire the 
testator’s assets to use them in the business of farming from which 
the income was derived, i.e., in the acquisition of assets of an endur- 
ing benefit so that a profit could be made. 

(Grant v. C. of T. (N.Z.), [1948] N.Z.L.R. 871). 


With the greatest respect, it is considered that insofar as it 
was held that the annuity was capital expenditure the decision is 
wrong in law and that the third reason for decision is not applicable 
under the Commonwealth Act. 

The first two parts of the judgment might be conveniently dealt 
with together. In support thereof the following cases were cited: 


Mann, Crossman and Paulin Ltd. v. I.R. Comrs., [1947] 1 All 
E.R. 742 (extra cost incurred in rehabilitating a number of licensed 
houses because of delay in carrying out work on account of keeping 
houses open while work was in progress). 


Associated Portland Cement Manufacturers Ltd. v. I.R. Comrs., 
[1946] 1 All E.R. 68 (lump sums paid to two retiring directors in 
consideration of a covenant from them not to be engaged thereafter 
in a similar class of business). 


Doncaster Amalgamated Collieries Lid. v. Bean, [1946] 1 All 
E.R. 642 (contribution by a mine owner to a drainage scheme). 


Kenball v. C. of T. (N.Z.), [1932] N.Z.L.R. 1305 (expenditure 
incurred by picture-theatre proprietor in having sound-production 
machines installed). 

‘In all these cases an ‘enduring benefit was acquired’ (British 
Insulated and Helsby Cables Ltd. v. Atherton, [1926] A.C. 205, per 
Viscount Cave, at pp. 213-214). In the present case, actual assets 
were acquired in consideration of payment of the annuity. . . . That 
being so, applying the principles enunciated in, and the reasoning 
of, the cases I have cited, I think the annuity payment is capital 
expenditure, and, therefore, not deductible,’’ per O’Leary, C.J.,” in 
Grant’s case, supra. 

It should be observed that in all the cases cited in support of 
this proposition, the consideration payable was either a capital sum 
payable in a lump sum or by instalments. In the instant case the 
consideration was of an income nature, viz., an annuity. In reply 
to this submission, O’Leary, C.J., said, at p. 880: ‘‘Each payment 
(of the annuity), when made, is made once and for all, and each 
payment is really part of the purchase price of the assets. The 
discharge of a capital debt by annual instalments does not change 
its nature: see Boyce v. Whitwick Colliery Co. Lid. (1934), 18 Tax 
Cas. 655, at p. 686.’ 

It is true enough that a capital sum does not change its nature 
by being payable by instalments. But there is a vital difference 
between a ‘‘capital sum’’, however payable, and an annuity or other 
payment of an income nature. The leading case on this subject is 
Scoble v. Secretary of State for India, [1903], A.C. 299. The con- 
trast between the two classes of payments is perfectly summed up 
by Rowlatt, J., in Jones v. I.R. Comrs. (1919), 7 Tax Cas. 310. 
And see Dott v. Brown, [1936] 1 All E.R. 543. 


Supplement to The Australian Accountant—November, 1949 





64 CURRENT TAXATION November, 1949 





In reply, O’Leary, C.J., said at p. 877: ‘*These decisions deal 
with the quality of the payment in the hands of the recipient, and 
they have little or no bearing on the quality of the payment so far 
as effects the person paying and the Taxation Commissioner.’’ With 
respect it is submitted that the above decisions deal with the quality 
of the payment for all purposes and it is beyond dispute that an 
annuity is a payment of an income nature, whether regarded from 
the viewpoint of the payer or the payee. 

This conclusion was reached by the Australian High Court in 
Egerton-Warburton v. F.C. of T. (1934), 51 C.L.R. 568, the facts 
of which were admitted to be ‘‘very similar’’ to those in Grant’s 
ease. In commenting on this case O’Leary, C.J., said at p. 882: 
‘‘The question of whether the expenditure was capital expenditure 
is dealt with by the High Court in a few lines, as follows: ‘Section 
25 (e) forbids the deduction of money not wholly or exclusively laid 
out for the production of assessable income. We do not think the 
annual payments made by the sons are outgoings of their capital. 
The payments may properly be considered as made by them on 
revenue account.’’’ O’Leary, C.J., goes on to say: ‘‘Lord Greene, 
M.R., in Associated Portland Cement Manufacturers Ltd. v. I.R. 
Comrs., points out that it is no sufficient test to say that an asset 
has been paid for out of revenue, because the consequence does not 
by any means necessarily follow that it is an asset of a revenue 
nature as distinct from a capital nature.’’ 

With respect, it is hard to understand what more the High 
Court could have said in support of the proposition that a payment 
of an income nature was not a payment of a capital nature. As to 
the further comment of the Chief Justice of New Zealand, there is a 
world of difference between a payment on ‘‘revenue account’’, i.e., 
an income payment properly chargeable against revenue and the 
paying for a capital asset out of revenue (which might be more 
precisely expressed as the appropriation of profits to meet the cost 
of capital assets) as envisaged by Lord Greene, M.R.. 

The third limb of the judgment in Grant’s case is fully dis- 
cussed in paragraph [785] of Commonwealth Income Tax Law and 
Practice, at pp. 465-466, where the statutory criterion for Common- 
wealth purposes is contrasted with the provisions of the English Act. 





Profit-making Undertakings 


In 1926 the taxpayers, C and B, bought jointly a farm in 
England with the object that C, a solicitor, should establish there a 
Guernsey herd and that B, a farmer, should look after the farm. 
That project never materialized. Accordingly, C and B let the farm 
to a tenant at a rental which was stated to be a good return on the 
investment. In 1938, i.e., twelve years afterwards, the taxpayers sold 
the property at a considerable profit. Six years after the purchase 
of the farm, C and B bought and developed a building estate. They 
subsequently embarked on four other similar ventures all of which 
were admittedly trading transactions, the profits of which were 
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assessable. The Commissioners held that the purchase and sale of the 
farm were transactions in the nature of trade, and the profit was 
assessable. Held (by the English High Court), that there was no 
evidence which justified the conclusion arrived at and that the profit 
was not assessable (Cooksey & Bibbey v. Rednall (1949)—(not yet 
reported). ‘‘I have no doubt that, if there had been evidence here 
that at some time after the original purchases of this property these 
two gentlemen together had gone in for a system of land develop- 
ment with regard to that or part of it, it would have been open to 
the Commissioners to find that they had turned what had been an 
investment into the subject matter of a trading in land. It does not 
follow necessarily that they would so find, because it may be that the 
Commissioners would come to the conclusion that the partnership 
had not traded, but was merely realizing a capital asset. Everything 
must depend on the exact circumstance,’’ per Croom-Johnson, J. 





Profit on Purchase and Sale of Real Property 


The taxpayer company was incorporated in 1929. The company 
had power under its memorandum to buy, sell or otherwise deal in 
land, also to traffic generally in land, houses, ete. Between its 
incorporation and June, 1941, it bought 23 properties and sold four. 
One of the properties sold had been held for about one month. 
Between July, 1941, and March, 1942, the company sold at a large 
profit 13 of the 19 remaining properties. Held that the profit on 
the sale of the 13 properties was assessable. The onus of proving 
that the amount was not subject to tax lay upon the taxpayer and 
it had failed to discharge that onus. (Reliance Land and Investment 
Co. (Pty.) Ltd. v. I.R. Comr. (1945), 14 Sth. Af. Tax Cas. 47). 
‘‘That the properties did in fact return a fair rental is not of great 
weight; there is (to quote the words of Evatt, J., in an Australian 
decision) no necessary antithesis between the two purposes of pur- 
chasing property to secure a profit on resale and of earning an 
interim income from the property until a suitable time arises to 
take the profit from the speoulation’’, per Murray, J., at p. 56. 





Damages for Injury Resulting in Loss of 
Future Earnings 


The defendants, who were held liable in damages to the plaintiff, 
a medical practitioner, for personal injuries caused by their negli- 
gence, contended that, in assessing the amount to be awarded in 
respect of loss of future earnings, there should be deducted an amount 
to represent the income tax which would have been payable by the 
plaintiff from year to year had he continued in practice. The Court 
of Appeal unanimously held that the measure of damages suffered 
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by the plaintiff was the loss of the gross earnings that he would have 
received but for the defendants’ negligence, and no deduction could 
be made on the ground that those earnings would have been liable to 
income tax (Billingham v. Hughes & Anor., [1949] 1 All E.R. 684). 
The Court approved the decisions in Fairholme v. Firth & Brown 
Ltd. (1933), 49 T.L.R. 470, and Jordan v. Limmer & Trinidad Lake 
Asphalt Co. Ltd., [1946] 1 All E.R. 527. ‘‘In a case in which the 
out-of-pocket loss of an injured plaintiff is assessed or agreed, and the 
sum includes an amount of £X for loss of earnings for a period up 
to the date of trial, I see no sound reason why the Revenue should 
not have a claim to tax on that amount. It is money which the plain- 
tiff would have earned had he not been prevented from working; it 
is paid by the wrongdoer instead of by the employer; there is no 
difficulty in arriving at the amount—it is generally agreed. If the 
plaintiff keeps the whole of it, he is financially in a better position 
than he would have been if he had continued to work, in which case 
his earnings would have been subject to tax. True, it is awarded as 
part of a sum of general damages, and in such a case income tax is 
not usually chargeable: see J.R. Comrs. v. Ballantine (1924), 8 Tax 
Cas. 595, and also I.R. Comrs. v. Barnato (1936), 20 Tax Cas. 455. 
The question of damages in respect of the loss of future earnings is 
much more difficult. I am content to assume that in neither case can 
income tax be recovered from a successful plaintiff in such a case. 
Whether some alteration in the law is desirable is not a matter for 
this court’’, per Singleton, L.J., at p. 688. 





Compensation to Employee’s Dependants— 
Employee Killed While Engaged 
on Employer’s Business 


The taxpayer company paid a sum as compensation to the 
widow and child of one of its employees who was killed in an acci- 
dent while travelling on the business of the company in one of its 
motor cars. Held, the sum so paid was an allowable deduction (Ince. 
Tax Cas. No. 590 (1945), 14 Sth. Af. Tax Cas. 133. 





Profit Arising out of Book Debts which have 
been Purchased 


The taxpayer, a tailoring company, bought the assets of a 
similar company from its receiver. Part of the consideration was 
£4,799 expressed to the ‘‘the price of the said book debts’’. Some of 
the so-called book debts were, in fact, orders which had not been 
completed. The taxpayer completed the orders and collected the book 
debts. The collection of the real book debts yielded a surplus as 
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compared with the aliquot proportion of’ the sum of £4,799 referable 
to the real book debts. The surplus was treated, for income tax pur- 
poses, as a trading receipt in calculating the taxpayer’s profit for 
the relevant period. The Special Commissioners decided that the 
surplus had been properly included in the profit subject to tax. Held 
(by the English High Court—dismissing the taxpayer’s appeal), 
that the question was one of fact with regard to which it could not 
be said that there was no evidence to support the finding of the 
Commissioners, or that they had misdirected themselves in any matter 
of law. (Harry Hall Lid. v. Barron (1949)—not yet.reported.) 

Where book debts are acquired for the express purpose of 
profit-making by realization, any profit is assessable under s. 26 (a), 
and any loss is deductible under s. 52, notwithstanding the pro- 
visions of s. 63. The position is considered to be the same where the 
purchaser carries on the business of trafficking in book debts. 

Where, however, book debts are not acquired in the above 
circumstances, s. 63 applies to preclude a deduction of any loss on 
realization, because the debts have not been brought to account by 
the purchaser as assessable income of any year (s. 63 (1) (a)). 

It is considered that any surplus on realization is not assessable 
income under the Commonwealth Act where the surplus does not 
represent the proceeds of any business of trafficking in book debts 
carried on by a purchaser or where the provisions of s. 26 (a) are 


not applicable. 





Value of Trading Stock on Hand 


Determination of cost price where additional sum paid 
subsequent to purchase of goods. 

In 1942 the English Cotton Controller in whom all cotton stocks 
were then vested, invited manufacturers to order as much cotton as 
their storage space permitted on the understanding that if the price 
level of cotton subsequently rose or fell the difference between the 
purchase price and the new price would be paid to or refunded by 
the Controller as the case might be. This adjustment would apply 
- to all stocks on hand and to be delivered under forward contracts. 
The taxpayer company entered into this arrangement, and in conse- 
quence paid an additional sum to the Controller due to a rise in the 
price of cotton. A dispute arose as to the value of trading stock on 
hand at the end of the relevant accounting period. At the hearing 
before the Special Commissioners it was agreed between the Com- 
missioners and the taxpayers that the value of the stock should be 
included at a figure representing its true cost to the taxpayer com- 
pany. The Special Commissioners held that the cost to the company 
of the stock on hand was the original invoice price. Held (by the 
English High Court), that the Special Commissioners had mis- 
directed themselves and that in calculating the true cost to the com- 
pany ‘of the trading stock on hand the additional sum paid to the 
Controller should be brought to account (Ryan v. Asia Mill, Ltd. 
(1949)—not yet reported). 
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Betting Gains by Person who Carried on 
Business as Commission Agent Placing Bets 
for Horse Owners 


Taxpayer, who had himself owned and raced horses, acted as 
agent for a syndicate of owners and for individual owners in placing 
bets for them with bookmakers. Commissions earned by him on these 
bets were admittedly assessable income. He also betted regularly and 
profitably on his own account. His success in betting, both in single 
and double betting, was explained as being due to his using the 
knowledge gained through his agency for owners who backed their 
horses through him with bookmakers instead of on the totalisator 
so that it would appear to the general public at race meetings that 
the horses were not well backed. In the case of doubles, he was in a 
position to know the opinion of each owner on his horse’s prospects, 
an advantage which neither owner might have. He did not attend 
race-meetings but carried on his agency and his own betting activities 
by telephone from his private house. On appeal against assessment 
to tax of his betting gains, held, on the facts, that the assessment 
should be upheld. (Z. v. C. of T. (N.Z.) (1948) 4. A.I.T.R. (in course 
of publication).) 





Section 36 has no Application to Regular 
Disposal of Trading Stock in ordinary 
Course of Business 


The High Court held in Farnsworth v. F.C. of T. (1949) 4 
A.I.T.R. (in course of publication) that s. 36 (1) has no application 
to the regular disposal of trading stock in the ordinary course of 
carrying on a business. 

**Section 36 relates to the disposal of the assets of a business, 
including inter alia trading stock. The terms of the section show 
that it was intended to be applied to a case where there was a dis- 
posal of the assets of a business as such, whether in whole or in part, 
and whether or not the assets were disposed of because the seller was 
going out of business or because the business was sold to another 
person. The section is intended to deal with a walk-in walk-out 
sale, with a clearing sale, and with a transaction which represents, 
not an ordinary sale of goods in the course of carrying on a business, 
but a disposal of the assets of the business so that the business is 
no longer carried on by the person who has disposed of it,’’ per 
Latham, C.J. 

‘‘This provision is generally considered to have no application 
to the regular disposal of trading stock in the ordinary course of 
carrying on a business. In my opinion, that is the correct view of 
s. 36 (1),’’ per Dixon, J. 





Supplement to The Australian Accountant—November, 1949 





November, 1949 CURRENT TAXATION 





Calculation of Tax under Division 7 where 
Shareholder is a Primary Producer 


Section 104, inserted by the Amending. Act of 1948, provides 
that where a private company has not . . . made a sufficient distribu- 
tion . . . the Commissioner may, subject to new s. 105B, assess the 
aggregate additional amount of tax which would have been payable 
by its shareholders if the company had .. . paid the undistributed 
amount as a dividend: . 

Thus, subject to new s. 105B dealt with below, where a share- 
holder is a primary producer and the averaging provisions apply to 
his assessment of the relevant year of income, a Division 7 assessment 
would require to be made by comparing the amount of tax actually 
payable by him with the amount of tax which would have been 
payable by him if he had received his share of the notional dividend. 
In both instances, the actual tax and the notional tax would, but 
for s. 105B, be calculated at the rates applicable respectively to his 
actual aferage taxable income and to his notional average taxable 
income, i.e., including his share of the deemed dividend. The method 
of making an assessment under old s. 104 is explained and illustrated 
in paragraph 54 of Taxation of Private Companies, by Gunn, Berger 
and Greenwood (lst Ed.). 

The above is a correct statement of the position under old s. 104. 
But new s. 104 is expressly made subject to new s. 105B. Subsection 
(2) of the latter section provides that each shareholder . . . shall (in 
ascertaining both the tax to be treated as payable by him in respect 
of his actual income and the tax which would be payable by him if 
the supposed distribution or receipt had taken place) be deemed to 
be a taxpayer whose income is derived wholly from property. . . 

If, for the purpose of both calculations, the shareholder in ques- 
tion is ‘‘deemed to be a taxpayer whose income is derived wholly 
from property’’ how can it be said that such a taxpayer is a ‘‘ primary 
producer’’ within the meaning of s. 157? Section 157 (2) provides 
that for the purpose of s. 157 ‘‘primary producer’’ means a person 
who carries on in Australia a business of primary production. Sec- 
tion 6 defines ‘‘primary production’’ as ‘‘production resulting 
directly from the cultivation of land or the maintenance of animals 
or poultry for the purpose of selling them or their bodily produce 
including natural increase, and includes the manufacture of dairy 
produce by the person who produced the raw material. used in that 
manufacture’’. None of the classes of income included in the defini- 
tion could possibly answer the description of ‘‘income derived wholly 
from property’’. Ergo, as the provisions of new s. 105B apply for 
the purpose of the assessment of tax under s. 104, s. 105 and new 
s. 105A, the assessments under those sections must be made on #he 
basis that the shareholder is one whose income is derived wholly 
from property and cannot be made on the basis that the shareholder 
is a primary producer. In this view, both ‘‘the tax to be treated as 
payable by him in respect of his actual income and the tax which 
would be payable by him if the supposed distribution or receipt had 
taken place’’ must be calculated without reference to the averaging 
provisions contained in Division 16 of Part III of the Act. 
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Decisions of Board of Review under S. 109 


The following are a number of recent decisions of the Board of 
Review under s. 109 in respect of remuneration paid by private 
companies to directors and shareholders and their relatives: 


Claimed Allowed Allowed 
Particulars of Company by by Com- by 
Taxpayer missioner Board 
Remuneration paid for technical services rendered 
by non-resident shareholder company £6,842 £3,125 £6,842 
Board held that (a) s. 109 was not applicable = 5 cents 
where shareholder is a company and (b) sum _ perlb.on 
paid did not exceed reasonable remuneration. goods manu- 
factured 
and sold in 
Australia. 
Electrical engineers and machinery dealers— 
Mr. A (including annual fee of £52 10s.) -- £1,552 £1,312 
Mr. B (including annual fee of £52 10s.) % 1,052 892 
Salaries £1,500 and £1,000 in same proportion 
as shareholdings. 
Coach building business— 
Three Directors, each £13 p.w £2,028 
Company made loss for year ‘of £66, with 
debit balance in Appropriation Account of 
£1,483. Appreciable part of company’s gross 
income consisted of rents of properties. 
Printing business (also farming business and pro- 
we" owner). 
Mr. 
Mr. e (brother of ‘A) 
Miss C (sister of A) 
Miss D (sister of A) : 
Company has never paid a dividend. "Appro- 
priation Account in debit £705. 
Manufacturing and o business. Two directors: 
Mr. A a a - .- £1,516 
Mr. B : 1,516 
Directors were in ‘control of company ° voting 
power. Since inception of company in 1938 
company has made small losses each year except 
1940, when there was a profit of £54. 
Managing director . £1,170 £728 
Profit for year, £91, arrived at after charging 
salary of £1,170. 
Remuneration of managing director’s wife os £516 £52 
No representative of company at mend 
Director—Mr. A as -! ‘ : .. £4,896 £2,500 
Mr. B ue ou de aie wa 2,750 875 
Mr. C 3,200 1,350 
A, B and C’s combined shareholding was only 
a little more than 20% of paid-up capital. 
Produce merchants— 
Mr. A (sole director) - £1,500 £1,000 
Taxpayer employed by company from 1922 until Pension * 
1940, in later years as joint managing director £410 
at yearly salary of £700 to £735. £52 
Salary 
£150 
Early in 1940 company ceased business as * Taxpayer 
merchants, whereupon company’s income con- entitled to 
sisted of rents and interest. £450, but 
In 1940 company retired taxpayer as manag- £40 short 
ing director and granted pension of £450 per paid during 
annum. Taxpayer continued as secretary at year. 
salary of £150 per annum. 
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Particulars of Company 


Director A es oe - si 
B 


In addition, A, an estate agent, received com- 
mission of 5% of rents collected plus £100 p.a. 
for keeping accounts and cther secretarial 
duties. 

These amounts were undisputed. 

Company’s sole income-producing asset was a 
building consisting of shops and offices yielding 
rents of £3,624 per annum. 

Managing director 

Majority shareholder who was 1 aboont abroad 

Selling agent for machine and hand tools made 

abroad— 

Mr. A (managing director) oe ee 

Since 1936 he received annual salary of 
£1,253 ($5,000). Disallowance for 1942 and 
1943 when fall in sales occurred, mainly due to 
war-time restrictions on imports. ‘‘It is ...a 
case in which valuable services have been ren- 
dered during a periodsof extreme difficulty, in 
which profit-making considerations had to be 
subordinated to the national interest.’’ 

Motion picture show business— 
Managing director (Mr. A) 
Managing director oe oe oe ee 
Other directors, each i ~ . ee 

A had substantial but not ediien 3 interest 
in company. A had considerable experience of 
business and was engaged contemporaneously 
in numerous other similar ventures. Results 
successful, shareholders receiving appreciable 
return on capital. 

Motion picture show business— 

Director, Mr. A... = es é ee 
Director, Mrs. D i 

Two directors owned practically all capital i in 
equal proportions. 

A in full charge of business, including selec- 
tion of programmes, devoted 50 to 60 hours per 
week on company’s business. Mrs. D carried out 
secretarial and other duties. 

Company’s business: ship-owner, colliery proprie- 
tors, coal selling agents, and suppliers of sand 
and gravel. 

Year ended 30 June, 1942— 

Mr. A — es 

Mr. B 

Mr. C 

Mr. D (full- ‘time employee of associated com- 
pany) .. oe 

Year ended 30 une, 1943— 

Mr. A " 

Mr. B ‘ 

Mr. C (absent on active service) . 

Mr. D 

Mrs. C (wife of C—she received also £495 as a 

managing director of associated company) 





Claimed 


Taxpayer missioner 


Allowed Allowed 
by by Com- by 
Board 
Nil £50 
Nil 50 


£200 
200 


Undisputed 


£300 Nil Nil 


£1,255 £900 £1,255 


£766 


£766 £450 
315 Undisputed 
15 Undisputed 


£950 
350 


£624 
260 
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Costs Incurred by Property Owner in Respect 
of Application for Permission 
to Increase Rents 


The taxpayer company was the owner of a rent-producing pro- 
perty. It claimed as an allowable deduction the cost of a valuation 
of the property and the legal expenses in respect of an application 
to a South African Rent Board for an increase in rents. The 
application was successful. Held, taxpayer’s claim allowed (Inc. 
Tax Cas. No. 583 (1945) 14 Sth. Af. Tax Cas. 111). 

It is considered that under the Commonwealth Act the success 
or otherwise of the application is immaterial. 





Fund for Public Charitable, Purposes 


The Nuffield Foundation is admittedly a trust established for 
charitable purposes only and is, therefore, entitled to exemption 
from U.K. tax in respect of its income so far as such income is 
‘‘applied to charitable purposes only’’. Out of its total income of 
1943-1944, the Foundation paid £25,500 to the trustees of a separate 
fund known as the Nuffield Provident Guarantee Fund. The object 
of this fund was ‘‘the promotion of mutual insurance associations 
formed to assist the members thereof to meet expenditure necessi- 
tated by illness.’’ Held that the Guarantee Fund was not estab- 
lished for charitable purposes only and that the grant of £25,500 
was not an application of income to charitable purposes (Lord 
Nuffield as Ordinary Trustee of the Nuffield Foundation v. I.R. 
Comrs.: Trustees of Nuffield Provident Guarantee Fund v. I.R. 
Comrs. (1946), 28 Tax Cas. 479). ‘‘It will need someone higher in 
the judicial hierarchy than a Judge of first instance to hold that an 
association which aims by means of mutual insurance at paying out 
to its members a scale of benefits which will assist them to meet 
charges incurred to surgeons or nurses or nursing homes is a charit- 
able institution, there being, as is agreed, no element of poverty or 
indigence predicated with regard to the members when they receive 
the benefit’’, per Wrottesley, J., at p. 495. 





Meaning of Trade 


The lending of money by an employee to his employer on the 
basis that the employee was to receive a proportion of the profits 
and to suffer a share of any losses does not constitute the carrying 
on of a trade by the employee, the relationship between the parties 
being that of creditor and debtor and not that of partnership or 
joint venture (Kirsch v. I.R. Comr. (1946), 14 Sth. Af. Tax Cas. 72). 
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